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CASE NO: T.S. 86/2011 
 

HIGH COURT FORM NO.(J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 
DISTRICT: SONITPUR 

IN THE COURT THE OF MUNSIFF NO.2, SONITPUR, 

TEZPUR 

         
Present:  Smti Priyanka Saikia, AJS,  

     Munsiff No.2. 

 
This the 17th day of December, 2022 

 
Title Suit No. 86/2011 

1. Smti. Balika Devi 

W/o- Late Tulsi Nath 

2. Sri Papul Nath 

S/o- Late Tulsi Nath 

3. Smti Juna Nath 

D/o- Late Tulsi Nath 

To be represented by plaintiff no. 1 

Resident of village- Katanigaon 

Mouza- Naharbari 

P.O. and P.S.- Thelamara 

Dist- Sonitpur, Assam 

---Plaintiffs 

-versus- 

1. Sri Deben Nath 

2. Sri Purna Nath 

Both are the sons of Late Harendra Nath 
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3. Sri Kushal Sarmah 

4. Sri Joon Sarmah 

Both sons of Late Mahendra Sarmah 

S/o- Late Mahendra Sarmah 

5. Smti. Bhanti Devi 

W/o- Sri Dhiren Bhuyor 

All are resident of village- Katanigaon 

Mouza- Naharbari 

P.O. & P.S.- Thelamara 

Dist- Sonitpur, Assam 

---Defendants 

1. Sri Tankeswar Nath 

S/o- Late Purna Kanta Nath 

2. Smt. Prema Devi 

W/o- Sri Lakhan Nath 

Both are resident of village- Bahumari 

Mouza- Bahbari 

P.O.- Khelmati 

Dist- Sonitpur, Assam 

3. Smti. Purnima Nath 

W/o- Sri Jogen Ch. Nath 

Resident of village- Likhak Gaon 

Mouza- Bihaguri, P.O.- Pithakhowa 

Dist- Sonitpur, Assam 

4. Sri Simanta Nath 

S/o- Late Niranjan Nath 

5. Smti. Pampi Devi 

D/o- Late Niranjan Nath 



P a g e  | 3 

 

CASE NO: T.S. 86/2011 
 

Both are resident of village- Katanigaon 

Gaon 

Mouza- Naharbari 

Dist- Sonitpur, Assam 

---Proforma Defendants 

 

 This is a suit came up for final hearing on 23-09-

2022, in presence of following Advocates: 

Counsel for Plaintiffs  : Sri Chinmoy Baruah 

Counsel for Defendants : Sri P. Sethi  

And having stood for consideration to this day, the 

Court delivered the following Judgment:- 

 

 

J U D G M E N T 

 
Plaintiffs case in brief: 

1. This is a suit for declaration of right, title, and 

interest, recovery of possession, for eviction of defendant 

No.5 and for permanent injunction. 

 

2. The land measuring 17 Bighas 2 Kathas 12 Lessas 

covered by Annual Patta No. 37 under Dag Nos. 168, 169, 

172, 256, 278, 285, 286, 289, 290 and 296 situated at 

village- Katanigaon, Mouza- Naharbari, under Dhekiajuli 

Revenue Circle of Sonitpur, Assam was originally owned 

and possessed by one Motiram Nath. The aforesaid land is 

described as Schedule- „A‟ mentioned herein after. Said 

Motiram Nath died long back leaving behind him two sons 
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namely Purna Kanta Nath since deceased and Harendra 

Nath since deceased as his legal heirs and successors. 

Purna Kanta Nath died about 25/30 years ago from today 

leaving behind him two sons and a daughter. They are 

namely Tulsi Nath (since deceased) i.e., the predecessors-

in-interest of the plaintiffs, Sri Tankeswar Nath (Proforma 

Defendant No. 1) and Smti. Prema Devi (Proforma 

Defendant No. 2). Aforesaid Harendra Nath died about 15 

years ago from today leaving behind him two sons and a 

daughter. They are namely the Defendant No. 1, 2 and 5. 

 
3. On death of Motiram Nath the original owner and 

possessor of land, Purna Kanta Nath and Harendra Nath 

since deceased became the joint owner and possessor of 

the land. Both of them had equal share in the said plot of 

land. During their life time both of them have mutually and 

equally got partitioned of the said land. Purna Kanta Nath 

took his share from the eastern side of the total land i.e. 

starting from the P.W.D. Road and Harendra Nath took his 

share from the western side of the total land. 

 

4. Purna Kanta Nath, the predecessor of the 

predecessor-in-interest of the plaintiffs was occupying 3 

Bighas 2 Kathas government Tousi Land at village- 

Katanigaon since long time. Said government land is 

situated in the adjacent west of the PWD Road pass 

through the village Katanigaon and adjacent South of the 

plaint Schedule-A land. During life time of Purna Kanta 

Nath about 40 years back from today the predecessor-in-
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interest of the plaintiffs constructed his residential house 

on the aforesaid government Tousi Land and started living 

their with his family till his death. The plaintiffs are till date 

living in the said residential house. The predecessor-in-

interest of the plaintiffs Tulsi Nath with consent of his 

father as part of his share took possession of land 

measuring 3 Bighas 3 Kathas 5 Lessas covered by Dag 

No.285 as mentioned in the plaint Schedule - 'B' as 

because said plot of land is adjacent to his aforesaid 

residential house. Said land measuring 3 Bighas 3 Kathas 5 

Lessas is described in the plaint Schedule – „B‟ mentioned 

herein after. 

 
5. Harendra Nath i.e. the predecessor-in-interest of the 

defendant No.1, 2 and 5 during his life time orally sold / 

give away his share of the plaint Schedule - 'A' land to 

different persons. After selling his share of the said land he 

started living as permissive occupier of the predecessor-in-

interest of the plaintiffs by constructing temporary Kacha 

Assam Type house covering land measuring around 1 

Katha of Dag No.285 as mentioned in the plaint Schedule - 

B. The rest of the land of the plaint Schedule - B was 

occupying by the predecessor-in-interest till his death. 

 
6. In the month of February, 2011 the defendant No.5 

in collusion with her brothers i.e. the defendant No. 1 and 

2 without having any right, title, interest and possession on 

plaint Schedule - 'B' land encroached into around 4 Kathas 

of plaint Schedule - 'B' land. After encroaching into the said 
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portion of land she constructed a Katcha Assam type house 

with C.I. sheet roof and started living there with her 

husband. She also cultivated on the rest portion of 

encroached land.  

 
7. In the month of last February the defendant No.3 

and 4 also forcefully encroached into around 1.5 Katha 

land of plaint Schedule- 'B' forcefully without having any 

right, title and interest. Said defendants on being 

encroached thereon constructed a Jhupri to show their 

possession. They also now started there factory of 

construction of concrete ring. The plaintiffs tried to resist 

them, but the said defendants threatened the plaintiffs of 

dire consequences. The defendant No.5 wrongfully and 

forcefully encroached into around 4 Kathas of land by the 

West side of the defendant No.1 to 3. The defendant No.1 

and 2 though have been staying there as permissive 

occupier of the plaintiffs as well their predecessor in 

interest they have the collusion with the defendant No.3 to 

5 and helped them to encroach into the plaint Schedule - 

'B' land directly and indirectly. The plaintiffs however till 

possessing the remaining portion of land of the plaint 

Schedule - 'B'. 

 
8. The defendant No. 1 and 2 though have no right, 

title and interest on the plaint Schedule 'B' land they were 

residing there as permissive possessor in respect of 

arround 1 Katha of land under plaint Schedule 'B' being the 

permission granted by the predecessor-in-interest of the 
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plaintiffs. The plaintiffs also ratified the permission as 

granted by their predecessor in interest. The defendant 

No.1 and 2 have no other alternative shelter. As such 

keeping in mind the blood relation the plaintiffs now do not 

want their eviction from their present possession. The 

plaintiffs impleaded them in the suit to seek decree of 

permanent perpetual injunction against them restraining 

and prohibiting  them to dispose of in any manner the land 

under their possession and also to dispose of or transfer 

the possession and help in disposal or transfer in any 

manner any portion of plaint Schedule –„B‟ land to any 

person. 

 
9. That the defendant No. 3 to 5 neither have any right, 

title, interest or authority to occupy any portion of plaint 

Schedule – „B‟ land they are nothing but encroacher. 

Therefore they are liable to be evicted by a decree of this 

Hon‟ble Court. Permanent perpetual injunction against 

them restraining and prohibiting them permanently from re 

entry into any portion of the plaint Schedule – „B‟ land after 

their eviction there from. Hence, the instant suit. 

 
The Gist of Defendants case: 

10. On receipt of the plaint summons were served upon 

the defendants and proforma defendants and contested 

the suit by filing written statements. The defendants and 

proforma defendant No.1 stated there is no cause of action 

for this suit and this suit is not properly valued and not 

maintainable in the eye of law. The suit is bad for waiver, 
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estoppels and acquiescence. The defendants and proforma 

defendant No.1  denied all the allegations levelled against 

them.  

 
11. The defendants further stated that the suit is bad for 

non joinder of necessary parties. All the heirs of Late 

Harendra Nath are necessary parties in this suit and 

without impleading  them no effective decree can be 

passed in this suit. Purnima Devi daughter of Late  

Harendra Nath and Simanta Nath and Pampi Devi son and 

daughter of Late Gulu Devi who was the daughter of Late 

Harendra Nath were not impleaded in this suit. 

 
12. Defendant No. 2 Sri Purna Nath is a mentally 

unsound person, yet the plaintiffs have filed this suit 

without appointing any guardian of him as per provision of 

Order 32 Rule 3 of Civil Procedure Code hence the suit is 

liable to be dismissed under law. 

 
13. The suit land is being undivided land of plaintiffs, 

defendants and other heirs of Late Harendra Nath. But the 

plaintiffs have filed this suit without seeking partition, 

hence the suit is not maintainable under section 44 of 

Transfer of Property Act. 

 
14. That total land measuring 17 Bighas 2 Kathas 12 

Lessas under Dag No. 168, 169, 172, 256, 278, 285, 286, 

289, 290 and 296 covered by Annual Patta No. 37, situated 

at village Katanigaon, Mouza- Naharbari, District- Sonitpur, 
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Assam, was originally owned and possessed by Motiram 

Nath since deceased. After his death his sons Purna Kanta 

Nath and Harendra Nath, both since deceased as owners 

and possessors had mutated their names in the revenue 

record in respect of aforesaid land. 

 
15. After death of aforesaid two brothers their legal heirs 

and successors became the joint owners and possessors of 

all those land described under plaint Schedule 'A'. That 

during the life time of aforesaid two brothers both of them 

amicably constructed their own house separately in the 

land of Dag No.285. Accordingly Purna Kanta Nath 

constructed his house in the western side of said Dag and 

Harendra Nath constructed his house in the eastern side of 

the said land long years ago and since then both of them 

were in peaceful possession of their respective share of 

land by constructing permanent houses thereon. 

 
16. At the time of death of Purna Kanta nath he left two 

sons and two daughters and at the time of death of 

Harendra Nath he left three sons and three daughters. One 

daughter namely Gulu Devi died leaving her son Simanta 

Nath and daughter Pampi Devi. 

 
17. That after death of Motiram Nath, Plaint Schedule 'A' 

land came into possession of his aforesaid two sons and it 

is also true that both of them had equal share in the said 

plot of land. But it is absolutely false that during lifetime of 

Purna Kanta Nath and Herendra Nath both of them made 



P a g e  | 10 

 

CASE NO: T.S. 86/2011 
 

partition of those lands and that Purna Kanta Nath took his 

share from the eastern side of the total land starting from 

the PWD Road and Harendra Nath took his share from the 

western side of the total land as alleged by the plaintiffs. 

All those land are still not partitioned between the parties. 

Both the aforesaid brothers jointly possessed those land. 

 
18. Purna Kanta Nath was in occupation of 3 Bighas 3 

Kathas 5 Lessas of eastern side land of Dag no. 285. That 

the boundary of land given in Schedule 'B' of the plaint is 

not correct. Accordingly heirs of said Purna Kanta nath is 

still in occupation of eastern side half land of said Dag. 

Harendra Nath never sold or gave away any land under 

plaint Schedule 'A' land to any other person/s at any point 

of time. Said Harendra Nath never constructed any 

temporary kacha house in any portion of land under Dag 

No.285 by taking any permission from his said brother. He 

had constructed his residential house in his own share of 

land. 

 
19. They were and are all along in occupation of 3 Bighas 

3 kathas 5 Lessas of land and balance 3 Bighas 3 Kathas 5 

Lessas of land was no occupation of the defendants and 

the predecessor in interest and they had and have every 

right to do so under law. 

 
20. The defendant No. 5 never encroached 4 Kathas of 

plaintiffs land in the month of February, 2011 or any point 

of time. Her house is not temporary but permanent one. 
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The house of the other defendants are also in their half 

share of land under Dag No. 285. The defendants have 

sold 1 (one) Katha of land out of their share of land under 

Dag No. 285 to the defendants No. 3 and 4 and delivered 

the possession of the said portion of land to the 

defendants No. 3 and 4. Hence defendants No. 3 and 4 are 

not encroacher as claimed and they have every right to 

occupy the said land as per their own rights. That heirs of 

Harendra Nath were and are not in occupation of any 

portion of land under Dag No. 285 as permissive occupiers 

of the plaintiffs as claimed by them. 

 
21. The defendants No. 3, 4 and 5 have every right to 

occupy the land under Dag No. 5 as those have right, title 

and interest in the land which are in their possession. The 

defendants No.1 and 2 also have right, title and interest in 

the land under Dag No. 285 and they are not permissive 

occupiers as claimed. Hence, the defendants do pray for 

dismissal of suit by imposing compensatory cost on the 

Plaintiffs. 

 

22. Upon perusal of pleadings of both the sides the 

following were issues framed by my learned predecessors-

in-office on 23.02.2015:  

i. Whether there is any cause of action for filing 

of the suit?  

ii. Whether  the suit is maintainable in its present 

form? 
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iii. Whether the suit is bad for non-joinder of 

necessary parties? 

iv. Whether plaintiffs have any right, title and 

interest over the plot of land measuring 3 

Bighas 3 Kathas and 5 lessas which is more 

particularly described in schedule B of the 

plaint? 

v. Whether defendant No.3 & 4 have wrongfully 

encroached about 1 Katha 5 lessas of land out 

of the total land measuring 3 Bighas 3 Kathas 

and 5 lessas described in schedule B of the 

plaint, if so, whether they are liable to be 

evicted therefrom? 

vi. Whether the defendant No.5 has wrongfully 

encroached about 4 Kathas of land out of the 

total land measuring  3 Bighas 3 Kathas and 5 

lessas described in schedule B of the plaint, if 

so, whether he is liable to be evicted 

therefrom?? 

vii. Whether defendant No.1 & 2 permissive 

occupiers of the plaintiffs in respect of 1 katha 

of land out of the total land measuring 3 

Bighas 3 Kathas and 5 lessas described in 

schedule B of the plaint, if so, whether they 

are liable to be restrained and prohibited 

permanently and perpetually from transferring 

or otherwise from encumbering the aforesaid 

land? 
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viii. Whether the plaintiffs are entitled to the 

decree as prayed for?  

 
23. I have heard the arguments of the learned Counsel 

for the Plaintiffs and defendants. I have considered the 

argument learned counsels for both the sides and also 

have perused the case record in detail. Learned counsel for 

the defendants relied on judgments Mudi Gowda 

Gowdappa Sankh Vs Ram Chandra Ravagowua 

Sankh reported in 1969 (1) SCC 386.  The plaintiffs 

have adduced 5 (five) numbers of evidence including 

plaintiff and independent witness along with official witness 

in support of their case whereas the defendants have 

adduced the evidence of 4 (four) numbered of evidence. 

The materials on record and submissions made on behalf 

of both sides have received due consideration of this court. 

 
DISCUSSION, DECISION & REASONS THEREOF 

Decision on issue no. i: 

 Whether there is any cause of action for filing 

of the suit?  

24. The defendants pleaded that the plaintiffs do not 

have the cause of action for institution of this suit. The 

cause of action is nothing but a bundle of material fact 

which the plaintiffs must allege and prove in order to 

succeed in his case. In the instant suit the plaintiffs prays 

for declaration of right, title, interest and recovery of 

possession and eviction of the defendants. The plaintiffs 

have stated that plaintiffs are the owner and possessor of 
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the schedule land. However, the defendants illegally 

encroached the schedule land since 2011. On the other 

hand defendants pleaded that they are joint owner and 

possessor of the suit land. The defendants pleaded that 

Harendra Nath never sold or gave away any land under 

Schedule 'A' land to any other person/s at any point of 

time. Said Harendra Nath never constructed any temporary 

kacha house in any portion of land under Dag No.285 by 

taking any permission from his said brother. He had 

constructed his residential house in his own share of land. 

They were and are all along in occupation of 3 Bighas 3 

kathas 5 Lessas of land and balance 3 Bighas 3 Kathas 5 

Lessas of land was no occupation of the defendants and 

the predecessor in interest and they had and have every 

right to do so under law. The claim between the parties 

shows their respective genuine facts in their favour and 

therefore the bundle of facts arrayed by both the parties 

clearly gives rise to the aspect of cause of action. From the 

respective pleadings of both the side, there appears a clear 

cause of action for the suit which bears the potential of 

going for a full trial. 

Decision: This issue is answered in affirmative. 

 

Decision on issue no. ii: 

 Whether the suit is maintainable in its present 

form? 

25. This issue relates to maintainability of the suit. The 

defendants have pleaded that suit is not maintainable, but 
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defendant side have failed to specify how and in what 

manner the suit is not maintainable. In the face of the 

record it cannot be said that the suit is not maintainable. 

The suit is of civil nature and the present court is 

competent to try the same. On perusal of the pleadings 

and on appreciating the evidences on record and other 

documents, it is evident that the suit is maintainable. 

Decision: This issue is answered in affirmative. 

 
Decision on issue no. iii: 

 Whether the suit is bad for non-joinder of 

necessary parties? 

26. The defendants of this case in their written 

statement pleaded that suit is bad for non-joinder of 

necessary parties of Purnima Devi daughter of Late  

Harendra Nath and Simanta Nath and Pampi Devi son and 

daughter of Late Gulu Devi who was the daughter of Late 

Harendra Nath. 

 

27. Now I am going to discuss what is necessary party to 

a suit. Necessary party in a suit means the person whose 

presence is necessary for the proper adjudication of the 

matter. In fact, that party is necessary party in a suit in 

whose absence the disputed fact cannot be decided. In this 

instant suit the dispute centres around the suit land, which 

is alleged by the plaintiff that defendants illegally occupied 

the suit land. In regard to this issue, I have considered all 

aspects of the suit and the material on record.  The issue 
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relating to joinder and mis-joinder of necessary parties was 

settled many years ago by the Hon‟ble Supreme Court in 

Deputy Commissioner, Hardoi vs Rama Krishna 

Narain and Others (AIR 1953 SC 521). In this case 

the Hon‟ble Court has laid down the tests to decide the 

question of non-joinder of necessary parties in civil suit. 

The tests are:-  

Firstly, there must be a right against him in respect of a 

matter involved in the suit and  

Secondly, the court must not be in a position to pass an 

effective decree in the absence of such a party. 

 
28. Thus, Necessary parties are the parties who ought to 

have been joined, that is, parties necessary to the 

constitution of the suit without whom no decree can be 

passed.  

 
29. The plaintiffs suit is for declaration of right, title and 

interest and recovery of possession by evicting the 

defendants. Apparently, eviction has sought from the 

defendants only, hence, it cannot be said that plaintiffs 

have a right against any other persons other than the 

defendants. In this suit, there is no other necessary parties 

for whose absence, this Court is in a position to pass 

effective decree against such party. Thus, this suit does 

not appear to be hit by Non-joinder parties so far as the 

eviction is concerned. Thus, with the law laid down in 

Deputy Commissioner, Hardoi’s case, this Court is 

with the view that in the suit, there is no other necessary 
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party. Therefore, it cannot be said that this suit is bad for 

non-joinder of necessary parties of unnecessary party. 

 Hence, this issue is decided in negative against the 

defendants. 

 
Decision on issue no. iv, v, vi & vii: 

 Whether plaintiffs have any right, title and 

interest over  the plot of land measuring 3 Bighas 3 

Kathas and 5 lessas which is more particularly 

described in schedule B of the plaint? 

 

 Whether defendant No.3 & 4 have wrongfully 

encroached about 1 Katha 5 lessas of land out of 

the total land measuring 3 Bighas 3 Kathas and 5 

lessas described in schedule B of the plaint, if so, 

whether they are liable to be evicted therefrom? 

 

 Whether the defendant No.5 has wrongfully 

encroached about 4 Kathas of land out of the total 

land measuring  3 Bighas 3 Kathas and 5 lessas 

described in schedule B of the plaint, if so, whether 

he is liable to be evicted therefrom? 

 

 Whether defendant No. 1 & 2 permissive 

occupiers of the plaintiffs in respect of 1 katha of 

land out of the total land measuring 3 Bighas 3 

Kathas and 5 lessas described in schedule B of the 

plaint, if so, whether they are liable to be restrained 
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and prohibited permanently and perpetually from 

transferring or otherwise from encumbering the 

aforesaid land? 

30. For the sake of brevity the 4 (four) issues are 

decided together. 

 
31. Plaintiff No.1 as PW-1 deposed in her evidence in 

affidavit by reiterating the contents stated in the plaint. 

PW-2 Sri Upen Nath, PW-3 Hiren Nath and PW-4 Jamir Ali 

all supported the contention of the plaint of the plaintiffs. 

PW-1 deposed in her evidence that after death of Motiram 

Nath the original owner and possessor of schedule A land, 

Purna Kanta Nath and Harendra Nath since deceased 

became the joint owner of the said A land. Both of them 

had equal share in the said plot of land. During their life 

time both of them have mutually and equally got 

partitioned of the said land. Purna Kanta Nath took his 

share from the eastern side of the total land i.e. starting 

from the P.W.D. Road and Harendra Nath took his share 

from the western side of the total land. Purna Kanta Nath, 

the predecessor of the predecessor-in-interest of the 

plaintiffs were occupying 3 Bighas 2 Kathas government 

Tousi Land at village- Katanigaon since long time. Said 

government land is situated in the adjacent west of the 

PWD Road pass through the village Katanigaon and 

adjacent South of the plaint Schedule-A land. During life 

time of Purna Kanta Nath about 40 years back from today 

the predecessor-in-interest of the plaintiffs constructed his 
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residential house on the aforesaid government Tousi Land 

and started living their with his family till his death. The 

plaintiffs are till date living in the said residential house. 

The predecessor-in-interest of the plaintiffs Tulsi Nath with 

consent of his father as part of his share took possession 

of land measuring 3 Bighas 3 Kathas 5 Lessas covered by 

Dag No.285 as mentioned in the plaint Schedule - 'B' as 

because said plot of land is adjacent to his aforesaid 

residential house. Said land measuring 3 Bighas 3 Kathas 5 

Lessas is described in the plaint Schedule – „B‟. In the 

month of February, 2011 the defendant No.5 in collusion 

with her brothers i.e. the defendant No. 1 and 2 without 

having any right, title, interest and possession on plaint 

Schedule - 'B' land encroached into around 4 Kathas of 

plaint Schedule - 'B' land. After encroaching into the said 

portion of land she constructed a Katcha Assam type house 

with C.I. sheet roof and started living there with her 

husband. She also cultivated on the rest portion of 

encroached land. In the month of last February the 

defendant No.3 and 4 also forcefully encroached into 

around 1.5 Katha land of plaint Schedule- 'B' forcefully 

without having any right, title and interest. Said defendants 

on being encroached thereon constructed a Jhupri to show 

their possession. They also now started there factory of 

construction of concrete ring. The plaintiffs tried to resist 

them, but the said defendants threatened the plaintiffs of 

dire consequences. The defendant No.5 wrongfully and 

forcefully encroached into around 4 Kathas of land by the 
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West side of the defendant No.1 to 3. The defendant No.1 

and 2 though have been staying there as permissive 

occupier of the plaintiffs as well their predecessor in 

interest they have the collusion with the defendant No.3 to 

5 and helped them to encroach into the plaint Schedule - 

'B' land directly and indirectly. 

 
32. To establish their title to the suit land, PW-1 further 

exhibited the Jamabandi copy of the suit land as Ext.1. She 

has also exhibited  one mutation certificate issued by Circle 

Officer as Ext.2 and also exhibited land revenue receipts 

for the year 2009, 2011, 2012 as Ext.3, 4 & 5 respectively.  

 
33. In her cross examination she deposed that she knew 

that the total land of Motiram was divided half between her 

father in law and father of defendant No.1,2 & 5. She 

deposed in her plaint that defendants sold out some land 

but she has no specific knowledge. She also not exhibited 

any Sale deed to prove that defendant No.1,2 & 5 sold out 

their land. vide Circle Officer order dated 15.05.2006, the 

names of the defendant No.1 & 2 were mutated in place of 

Late Harendra Nath. In Ext.2, there was no mentioned 

about the proportionate of each share of the pattadar. 

defendant No.1 has possess  1 Bigha 2 Katha 10 Lessa and 

defendant No.1 has possessed 1 Bigha of land out of total 

land in Dag No.285. PW-1 also possessed 1 Bigha land in 

Dag No.285. after her marriage she started to live by 

constructiong house in Dag No.285. She knew that 

defendant No.1 & 2 are physically retardation persons and 
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underwent treatment in LGBRIMM. In this cast they did not 

file any petition for appointing Guardian for defendant No.1 

& 2. She also did not file any petition to appoint Survey 

Commission to ascertain that defendants occupied the suit 

land. Defendant No.5 has look after defendant No.1 & 2. 

Defendant No.1 sold out 3 Kathas land to defendant No.4 

& 5.  

 

34. PW-2 (Upen Nath) in his cross examination that 

plaintiff No.1 was his elder sister. There are total 17 Bighas 

of land.  In dag No.285, there is total 3 bighas 3 kathas 5 

lessas of land. The said land belongs to plaintiffs and 

defendant No.1 & 2. Defendant No. 1 & 2 are mentally 

disabled persons and they treatment into LGBRZIMH for 

two months. Defendant No.5 sold out 3 kathas of land to 

defendant No.3 & 4. He has knowledge that the suit land is 

partitioned into two parts. From 20/25 years defendants 

occupied the suit land by constructing house. Plaintiffs 

have their own land in Bhangadalang. 

 
35. PW-3 (Dhiren Nath) deposed in his cross examination 

deposed that she has land in Bhangadalang. Jamir Ali 

cultivated plaintiff‟s land from many years. Tulsi Nath was 

his uncle. He also cultivated on the suit land. govt had 

allotted a house on the suit land in respect of defendant 

Nos.1, 2 & 5. Now, the defendants are residing on the suit 

land. Defendant Nos.1, 2 & 5 sold out the govt land to 

Kushal Sarmah and Joon Sarmah. Plaintiffs still possesses 

3-3 ½ bighas land.  
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36. PW-4 (Jamir Ali) deposed in his cross-examination 

that before 20 years, he cultivated suit land. There was no 

govt allotted house to defendants over the suit land. Now, 

there is a house on the suit land. Milan Nath has occupied 

3 Bighas of land. Near the suit land he has tousi land.  

 
37. PW-5 (Kalpa Borah) is one of official witness has 

deposed that he working as a Lat Mandal of Thelamara 

Circle Officer and Ext.6 is the book of Naharbari Mouza 

under Thelamara Revenue Circle and Ext.6(1) is the 

relevant page of Eksona patta of Patta No.55(old)/35 

(new) and Dag No.168, 169, 172, 256, 278, 285, 286, 289, 

290 and 296. The original patadar of said Dag No‟s were 

(1) Harendra Nath, son of Motiram, (2) Tulsi Nath, (3) 

Tankeswar Nath, (4) Smti Funumaya Devi and (6) Smti 

Paima Devi both are daughter of Purna. On 12.06.2006, 

the name of Deben Nath, Purna Nath and Smti Bhonti Devi 

had mutated their names in place of Harendra Nath by way 

of inheritance. On 12.12.2008, the name of Paplu, Juna, 

both are sons of Tulsi Nath and Smti Balika Devi, wife of 

Tulsi Nath had mutated their names in place of Tulsi Nath. 

Dag No. 285, 286,290 are mentioned in the remark as 

Disputed. The total land of the said dags are 17 Bighas 2 

Kathas 12 Lessa. The total land of Dag No.285 is 3 Bighas 

5 lessas. The above land is residential class land. the 

eksona patta number may changes time by time.  On the 

basis of chitha, the jamabandi was prepared by way of 

inheritance. In his cross examination Deben Nath, Purna 
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Nath and Bhonti Devi had mutated their name in place of 

Harendra Nath. There was no mentioned about the name 

of of Purna Kanta Nath 17 Bighas 2 Kathas 12 Lessa. There 

was no mention about the portion of land. The father‟s 

name of Tulsi Nath, Tankeswar Nath, Smti Funumaya Devi 

and Smti Paima Devi has also not reflected.  

 
38. All DWs has supported and corroborated the 

contention of the written statement. DW-1 Smti Bhanti 

Devi in her cross-examination stated that she was the legal 

guardian of defendant No.1 & 2. She has deposed that she 

submitted medical documents of them. She has paid the 

land revenue receipts.  She was married 12/13 years ago n 

had a two sons studying in Class X and VIII respectively.  

Her husband‟s house was in Khelmati Bahumari. There was 

an oral partition between her father and plaintiff‟s father. 

She admitted that she sold out 1 Katha of land to 

defendant No.3 & 4 except any other. She did not 

encroach the suit land and not constructed any house. She 

has been residing in her father‟s house after repaired. She 

has also planting some vegetables in the suit land.  

 
39. DW-2 (Sri Joon Sarmah) deposed in his cross-

examination that he did not execute a registered sale deed 

on the suit land. He did not received the NOC from others 

pattadars at the time of purchased the suit land. He did 

not paid land revenue but his brother has paid.  He did not 

submit any land revenue paid documents.  In Jamabandi, 

the names of Tankeswar Nath, Smti Funumaya Devi and , 
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Deven Nath, Bhanti Nath. The name of paplu Nath has 

reflected in the Jamabandi. His name and his brother‟s 

name are not reflected in the jamabandi. 

 
40. DW-3 Kuddus Ali has deposed in his cross-

examination that his house is 6/7 numbers far from the 

suit land. The original wner name was Motiram Mahajan 

having two sons Purna Hazarika and Haren Hazarika.  

Purna Hazarika had two sons i.e. Tankeswar and Tulsi 

Hazarika. He has no knowledge how they changed their 

title from Hazarika to Nath. Prema devi was the daughter 

of Purna Hazarika. He knew that Smti Bhanti Devi sold out 

3 Kathas land to Kushal Sarmah and Joon Sarmah.  Joon 

Sarmah has constructed a RCC structure on the said land.  

The said land s a Eksona Patta and register deed was not 

registered.  Smti Bhanti devi came back to her father‟s 

house after 3 months of marriage and her father had 17 

Bighas of land. He knew that the said land was partitioned 

into two parts to Purna Hazarika and Haren Hazarika. After 

the expiration of these two, their legal heir acquired the 

suit land. 

 
41. DW-4 Keshab Borah has deposed in his cross 

examination he was a sarkari gaon burah. He has no 

knowledge about dag and patta No of the suit land. He has 

knowledge that the names of two brothers are reflected in 

the jamabandi. Now, Joon Sarmah and Kushal Sarmah has 

occupied the suit land by constructing house.  
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42. When the plaintiffs have claimed right and title over 

the suit land, the initial burden lies upon the plaintiffs to 

establish preponderance of probability, the onus shifts to 

the defendants.  

 
43. From the evidences it is an admitted fact that 

Defendant No. 1 & 2 are mentally disabled persons and 

they undergone treatment into LGBRZIMH and they are 

living in a house over the suit land, which is supported by 

the all PWs. PW-3 & 4 also deposed that govt. had allotted 

a house on the suit land in respect of defendant No.1, 2 & 

5. Now, the defendantNo.1, 2 & 5 are residing on the suit 

land. DW-1 deposed that she was the legal guardian of 

defendant No.1 & 2.  

 
44. Now the question is if the defendant No.1 & 2 are 

mentally disabled persons as admitted by all PWs, whether 

they can be made party without appointing any guardian 

and the answer will be that legally one guardian should be 

appointed as Next friend on behalf of those mentally 

retardation persons to defend them. From the all evidences 

of PWs it is clear that defendant No.1 and 2 are mentally 

retardation persons. There are no any ambiguity regarding 

the mental condition of defendant No.1& 2. But plaintiffs 

did not file any petition to appoint Guardian-ad-litem for 

defendant No.1 & 2. Therefore the instant suit is vitiate 

and nullity as against the defendant No.1 & 2 for want of 

proper and effective representation therein of the 

defendant No.1 & 2 who are mentally retardation persons. 
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45. Now the main question whether plaintiffs have the 

right, title and interest over the suit land. While it is not in 

disputed that plaintiffs are the grandsons of original owner 

i.e. Motiram Nath of the total 17 Bighas of land but the 

plaintiffs had not explained in the plaint as how they 

acquired title to the suit land. The plaintiffs, thus had not 

traced the origin of the alleged title of Motiram Nath in 

their pleadings. The plant is conspicuously silent on this 

aspect. PW-1 merely proved the Ext.1 and Ext.2, the 

certified copies of Jamabandi and Mutation certificate 

covered by Dag No.285 to show the title of the plaintiffs. It 

well settled that mere mutation of name in revenue records 

is not a proof of title. In the Judgment titled as Guru 

Amarjit Singh v Rattan Chand reported in (1993) 4 

SCC 349, the Hon‟ble Supreme Court authoritatively held 

that “ the entries in Jamabandi are not proof of title and 

that they are only statements for revenue purpose”.  

 
46. In another Judgment passed by Supreme Court in 

Balwant Singh and Anr. Vs Doulat Singh (dead) by 

LRS and others reported in AIR 1997 SC 2719, it was 

held by the Hon‟ble Supreme Court  that mutation entries 

do not convey or extinguish any title  and those entries are 

relevant only for the purpose of collection of land revenue. 

Likewise mutation entries on revenue record over a plot of 

land covered by Dag No.285 will not automatically prove 

that the disputed land, where the defendants are holding 

possession, belongs to the plaintiffs. Mere placing of 
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mutation records in relation with the disputed land cannot 

confer any right, title and interest over the land under 

possession of the defendants. 

 
47. I am therefore firmly of the opinion that Ext.1 and 

Ext.2 which are the certified copies of Jamabandis of the 

suit land cannot be termed as proof of title of Motiram 

Nath as well as of the plaintiffs to the suit land.  Besides 

the aforesaid exhibits plaintiffs failed to show any 

documentary evidence in respect of the plaintiffs 

predecessor was the original owner.  Again coming to the 

evidence of PW-5 who was Lat Mondol of Thelamara Circle 

disclosed that the entry of the names in land records made 

on the basis of chitha. He also deposed that there was no 

specific mentioned about the possession and boundary in 

the land records if the listed pattadars. He further reveals 

that the father‟s name of plaintiffs had not reflected as one 

of the Pattadar. 

 
48. According to the evidences adduced by the PWs, the 

suit land has been mutated to fathers of plaintiffs and 

defendants but plaintiffs have failed to show any 

documents to prove that plaintiffs father‟s name was 

mutated in land record. No where in the land records it 

was reflected that plaintiffs father was a pattadar.  

 
49. I have considered the Exhibit 3 to 5 which are 

revenue paying receipts and found that plaintiffs paid 

revenue for the year 2009, 2011 and 2012. Plaintiffs failed 
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to exhibit any documents which may show that prior to 

year 2009, they paid any land revenue in relation with suit 

land. 

 
50. Thus the plaintiffs failed to discharge the burden to 

prove their title to the suit land. This being so, I shall not 

delve into the evidences of the other PWs who are 

examined as a supporting witnesses as the same will be 

inconsequential. 

 
51. Coming to evidence of defendants, as already noted 

hereinbefore, the principal defendant No.3 examined 

herself as DW-1 deposed that defendant No.1 & 2 are 

mentally disabled persons and they all residing in the 

house over the suit land.  

 
52. It is a well-recognized proposition of law that the 

plaintiffs cannot take advantage of the weakness in the 

defendant case. The plaintiffs have to stand on their own 

legs by proving their case. In the present case, as has 

already been found hereinbefore, the plaintiffs failed to 

establish their title to the suit land. In the result, I am 

unhesitatingly of the opinion that the plaintiffs have no 

right, title and interest over the suit land. 

 
53. Therefore the question of defendant No.1 & 2 are the 

permissive occupier and defendant No.3,4 & 5 have 

encroached the suit land would not arise. 
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 Hence, these issues are decided in negative and 

against the plaintiffs. 

 
Decision on issue no. viii: 

 Whether the plaintiffs are entitled to the 

decree as prayed for?  

54. In the instant suit the plaintiffs have failed to prove 

their title to the suit land. Hence, it is held that the 

plaintiffs have no right, title and interest over the suit land 

and they are entitled to the relief as prayed by them. Thus, 

this issue is decided in negative.  

 
O R D E R 

55. As a result, plaintiffs suit fail and therefore the suit is 

dismissed on contest with cost.  

 
56. Prepare a decree accordingly.  

 
57. Judgment is pronounced in open court.  

 Given under my hand and seal of this court on this 

17th December, 2022.   

      

 

(Smt. Priyanka Saikia, AJS) 

Munsiff No. 2 

Sonitpur, Tezpur 
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APPENDIX 

Plaintiffs Witnesses:  

PW-1: Smt. Balika Devi 

PW-2: Shri Upen Nath 

PW-3: Shri Hiren Nath 

PW-4: Md. Jamir Ali 

Pw-5: Kalpa Bora 

 

Plaintiffs Exhibits:  

Ext.1- Jamabandi of P.P. No. 37 of Mouza Naharbari, 

Village- Katanigaon, Dist- Sonitpur, Assam 

Ext.2- Mutation certificate issued by Circle Officer, 

Dhekiajuli Revenue Circle.  

Ext.3 to 5- Copy of revenue receipt 

Ext.6- Copy of jamabandi of P.P. No. 55 of Mouza 

Naharbari, Village- Katanigaon, Dist- Sonitpur, Assam 

Ext.6(1)- Copy of cover page of jamabandi 

 
Defendants Witnesses:  

DW-1: Smti. Bhonti Devi 

DW-2: Shri Joon Sarmah 

DW-3: Kuddus Ali 

DW-4: Shri Keshab Borah 

 
Defendants Exhibits: 

Nil 

(Smt. Priyanka Saikia, AJS) 

Munsiff No. 2 

Sonitpur, Tezpur 


